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FEDERAEEAWS AND REGULATIONS . -

IBCEENRIVErs and Harbors Act?(RefusgA@tjf. —
[teiierences with Navigation until twoe Stipreme. Court
DECISIONS, Inithe 1960s expanded tihie ACt's jurisdiction; te
rroon LONTENAISChaNgEOINMUUISTHAIRVASTESE s

1948 — ederal Water Pollution Control Act (FWPCA).
[zlgelel o Jmary responsibiltly for pollution control with
| 5. Underlying assumptlon ‘Waste disposal was

. _-.'1 3 : .

-\_—

9171 the Corps of Engineers and newly created EPA

_"f-'*--:_ fwere directed by President Nixon to establish a
-discharge permit program (NPDES) for all industries
discharging into navigable waters. Relied on effluent
limitations. A Federal District Court invalidated the
permitting system in late 1971 for violating the National
Environmental Policy Act.)



1072~ F\WPCA — The~@1a Water Act. Con3|ders
(Qf]FfJ]—rIF rme SoUce as e oSt effective means: for
coplirelllgle Wwater pollution. Goall te end all discharges
Tl rjreJy 1986) and to restore, maintain, and preserve
DIESMLEGitY of the nation’s waters. (Establlshed

clegl Hlf S‘delayed )
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= .-Efgﬁ = Clean Water Act — Established Construction
= Glrant S Program for sewage treatment plants.
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1987 — Water Quality Act — Replaced Construction
Grants Pregram with State Water Pollution Revolving
Fund, Compliance Dates, Penalty Authority, Toxics,
NPDES Program delegation to states, sewage sludge,
storm water.



=ederall Envirenmen
md NOENEUNSPECIESACE™™
[Benal f F ;C)rlc Preservation Act
Wilel ziglelis) nlc RIVErs Act
Flsnl elplely ﬂdllfe Coordination Act

- 'II--! '!i:

Ceelsiie __“anagement Act

Cgra e B'arrlers Resources Act

.—,:_ = ‘Earmland Protection Policy Act — Swampbuster — USDA,
— ~—NRCA

—— ’ESgegutlve Order 1190 — Protection of Wetlands - 1977
- Essential Fish Habitat
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SECHION; £ 4 ,.the Clea,p W ,-‘ﬂ-"
PEfmIts for the B@Eaarge of ged or

SiViaterial = 1072, C\WA. Initially regired a
| Jarge or dredged or

N

pernitigmigichelk
eieel into navigable waters — “waters of the
URitEdrStates including the territorial seas.” No
IETIor rof Wwetlands™!
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fxrc *3 1974 First Regulations published by
===t e'Corps of Engineers. Regulated only
f—f.“ historlcally ‘navigable waters'.



' . - —a
JulyA255 1975 — Waters of the U.S. —interim final regul

iclINVaLers currently used or Were us eSt; 0l mam
siisceptible to usg@%&a;gtate oI 1o merce,
"ncluding all waters W are subject to the ebb and

flow of the tide. ——
el m_[__\rJ[gl Welig s lpieliielipel laiie fseiia\Weaiileiglels:
SAlFGNER WalLers such as Intrastate lakes, rivers, streams
(Igle Iudlng Intermittent streams), mudflats sandﬂats
Wetlands, sloughs, prairie potholes, wet meadows playa
aKES, or natural ponds, the use, degradation or destruction
gifWhiIch could affect interstate or foreign commerce.
c -L;Eall Impoundments of waters

_ . lnbutaries of waters identified in paragraphs (a) (1) —(4) of
=—. :.,_T'.;.- - this section

& 6. The territorial seas

'"’:'1‘: ; =~ 7. wetlands adjacent to waters. (bordering, contiguous, or

",

=

= neighboring)

November 13, 1986 — Current Regulations. Department of Defense,
Department of the Army, Corps of Engineers, Regulatory Program.
33 CFR Parts 320 — 330.



RUErElfdefinition of wetlands: areas that
elfe JrJ,L dated or saturated by surface or
JfOl dwater at a frequency and duration
|C|ent to support, and that under

_ ermal circumstance do support, a
prevalence of vegetation typically adapted
for life in saturated soil conditions.
Wetlands generally include swamps,
marshes, bogs and similar areas.
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SigniicantCour CasesyAddressing Federal Jursdiction
i

- Sl
CySEINEglResources Defense Council v. Callaway. District, Co lngtoab'
DICIREVOked 1974 Corps Regul . which;, “limits ction 40%)

JigSEicuBRIGiFthe Conps by defiml “otherwise to waters of the United States”.
yAZGIRIOY S — new. Corps Regulations with new: definition; of “\Waters™. Phased in
Waters eSO S(Phase 1), 1976(Phase 2), 1977(Phase ). Reguired permits for

trioutaries of traditonzlly neviceole Weiters,

ey liiied States v, Riverside Bayview Homes — wetlands adjacent to ‘Waters’ are
juigseicueRale extent oft the Clean Water Act, “ reaches to the fullest extent
PEIIEdNinder the: Commerce Clause” of the Constitution. ‘Adjacent’ defined by the
SEIISIASIIRIAENg), contiguous, or neighboring. Wetlands separated from: other
Weiersieirtie-United States by man-made dikes , natural river berms, beach dunes,
earerike areadjacent wetlands' “.

_———

=9C ".,id' \Waste Authority of Northern Cook County (SWANCC) v. U.S. Army Corps

5~ :':;F gineers. Cornps exceeded its authority in asserting jurisdiction over isolated,
== ntrastate, non-navigable waters. Invalidated Corps ‘Migratory Bird Rule’ found in

- preamble to regulations. January 15, 2003 — Proposed Corps/EPA Rule with
-~ = (Guidance. Are wetlands ‘connected’ to ‘waters’ or is there a ‘nexus’? Left many states
= -~ Wwithout protection of freshwater wetlands and intermittent/ephemeral streams. 35-40
lower court cases across the U.S.

=

2006 — United' States v. Rapanos & Carabell. Both Michigan cases. Corps denied permits.
Rapanos - filled wetlands connected to Lake Huron 15 miles away by first
drainage ditches and then small streams to the Tattabawassee River, Saginaw Bay
and Lake Huron..

Carabell — wetlands separated from Lake St. Clair by a man-made earthen berm.
Remanded back to lower courts to clarify what constitutes a ‘nexus’



-

L or rrlofak eC|f|caIIy 4-1-4 (5 separawﬁ‘#

Just]ces Scalia, Thomas, Roberts & Aliter.

prepenty adjacent o) and contigueUsE to, streams
oL J(J oe CONSIdereg et anesT@Onivrelatively
IIENENt, standing or contlnually flowing water.

jifle J readlng off the CWA.

evens Souter, Ginsberg & Brewer:
d mterpretatlon of waters subject to CWA

=
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=t _.'IS‘dIC’[IOﬂ

U stice Kennedy — dissenting in a separate opinion:

- —wetlands could come under the CWA if they
“significantly affect the chemical, physical and biological
Integrity” of navigable waters — ie: connected.

Sent 2 cases back to lower courts to determine whether a
significant connection (nexus) between the wetlands at
ISsue and navigable waters. Kennedy controlling opinion
decisive.
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SEnaterStlicommittee Meeting
RENVATErSIOf .*Lt_ge-Unltedﬁfé‘t'

IRiErpetine e Rapanes/Caranell
Dec]s];é

Allgtigi b (36 legislation, rulemaking, or guidance ??

SEN ubcommlttee on Fisheries, Wildlife, and \Water
g il

‘ enate Committee on Environment and Public
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FS nator Lincoln Chafee - Rl — Chair
- Senator Hilary Clinton - NY

-~ Senator Lisa Murkowski -

Senator Jim Jeffords — VT

Senator Frank Lautenberg - NJ
Senatoer James Inhofe - OK

E —lll-"
m—— -
‘ e
ju—

| I!:ﬂn



e e ASARRARLRNLR LV Amapeymeee—e o

Sacramento Bee
= JUSTICE SCALIA’S NEXT DUCK HUNTING TRIP. ..




	
	
	Rapanos Decision
	
	Senate Subcommittee Meeting – “The Waters of the United States - Interpreting the Rapanos/Carabell Decision.”
	

